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GOVERNMENT REGULATION OF RAILWAY 

RATES 

BAI/THASAR HBNRY MBYBR 

The present practical importance of the question of 
government regulation of railway rates in the United 
States suggests that this paper assume somewhat the 
character of an argument. 

The first paper on transportation subjects which I 
ever submitted for publication contained a somewhat 
detailed comparison between railways and ordinary 
business enterprises. One of the editors informed me 
that the comparison was really unnecessary, because the 
readers of this magazine generally understood that a 
railway was quite different in its nature from a soap 
factory ; and that the formation of railway rates differed 
from the formation of prices for ordinary commodities. 
Consequently, I eliminated nearly the whole of the com- 
parison. That was nearly ten years ago. For members 
of the American Economic Association snch a compari- 
son is not necessary today, and I shall not make it ; but 
I do wish to say that in current discussions it is fre- 
quently asserted that railway enterprise is like every 
other business enterprise, and that no more legislation 
is needed for a railway than for a soap factory. This 
paper assumes that the railway differs in many of its 
most vital aspects from other commercial enterprises, 
and that upon these differences, well understood by 
nearly every member of this Association, but not by 
many outside of the association, rests the necessity of 
more far-reaching restrictive legislation. 

The right of the state to regulate the public use of 
private property has stood unchallenged for more than 
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a quarter of a century. Differences of opinion arise in 
the attempt to specify the exact extent of the public 
use and the consequent degree of public control to be 
exercised over such use. Since the establishment of 
the right of the state — \ising this term generically — to 
control railways, the struggle has been one over the 
limits of this control. New conditions require new 
laws. The conditions of today demand an effective 
control of all railway rates. In addition to traffic con- 
ditions known to exist, this demand is supported by the 
deep-seated and fundamental truth that rational beings 
are unwilling to vest the power which controls their 
individual and collective well-being in the unrestricted 
hands of even the most benevolent of men without, in 
turn, reserving in their own hands an instrument by 
which the conscious or unconscious misuse of that 
power can be checked and avoided. The question is 
whether or not the railway rate, which is indisputably 
the greatest single factor in shaping the prosperity of 
our land, shall be controlled, in the last analysis, ex- 
clusively by one party, or whether both the great parties 
in interest shall be entitled, under express provisions of 
the law, to cooperate in controlling this factor. In 
discussing the problems of the regulation of railway 
rates in the form in which these are now before the 
American people, it has frequently been assumed, for 
partisan purposes, and depending upon the point of 
view of the person making the assumption, that one 
side or the other is composed chiefly of incompetent, 
dishonest, and designing men, while ability, integrity, 
and good faith are found entirely on the other side. 
In this paper, equal good faith, the same motives, and 
equal ability will be assumed for both railway officials 
and railway commissions. I fully realize that the bur- 
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den of conducting the business of transportation is not 
slight ; that the conditions with which a railway has to 
deal are diverse and complicated ; that no one man can 
hope to contribute more than humble help ; and that, 
therefore, railway officials and railway commissions 
alike should feel the duty resting upon them of making 
the best contribution they can toward a correct result. 
Hundreds of rates are made every day ; tens of thousands 
are in effect upon every large system. Does it not ap- 
peal to good judgment and reason that differences among 
interested parties which are bound to arise in these 
multifarious relations should be referred to an impartial 
tribunal with power to act, when such power is duly 
safe-guarded ? We are told that no such tribunal is 
needed, for the reason that railway rates are beyond the 
power of control by traffic men ; that railway rate- 
makers are generally passive and merely " register " 
the commercial forces which are continually being re- 
flected into their brains ; that commercial conditions 
and the competition of markets determine rates ; that, 
in short, the railway rate is merely the focus of a con- 
vex lens transmitting all the commercial, industrial, and 
social forces of the territory to which the rate applies. 

That railway rates are in many cases the result of 
nicely balanced commercial conditions is demonstrable. 
That they are in other cases violating commercial 
conditions is equally demonstrable. The appeal to 
commercial conditions is sometimes a fact and sometimes 
fiction. When there is doubt as to which one of these 
shall be appealed to, tradition lends assistance, and a 
guess decides in what proportion fact, fiction, and tra- 
dition shall be combined in the rate. An examination 
of certain rate schedules forces one to conclude either 
that the commercial forces which the schedules are said 
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to have " registered " are in a state of anarchy or that 
the mind which " registered " the schedules is patho- 
logical. There is, perhaps, no state in the union in 
which there are not hundreds of misfits in the rate. 
Sometimes such misfits are due to inadvertence and 
blundering ; sometimes to the dictates of the rate- 
maker ; sometimes to the dictates of powerful shippers ; 
sometimes to a poor compromise between competitive 
producing or consuming sections ; but whatever the 
cause, they exist ; and the mere fact of their existence 
is sufficient ground for the demand to give a commission 
power to fix rates within limitations prescribed by law. 
Many of the adjustments in matters of rates and service 
which would require the attention of commissions of 
this type are relatively minor affairs in the business of 
a railway company ; and yet to the individual or com- 
munity affected thereby, they are often a matter of suc- 
cess or failure. Whether questions of rates and service 
are minor or major, a competent commission can gather 
relevant facts, call the interested parties together, 
bring about a better mutual understanding ; and this 
generally means a satisfactory adjustment. To give a 
commission power over the rate and service does not 
necessarily mean the frequent or continual exercise of 
such power. In fact, the possession of power may be 
the safest guarantee against the necessity for the con- 
stant exercise of it. Representatives of the railways 
and representatives of other interests are likely to ap- 
proach a commission in a very different attitude of 
mind if they know that the commission possesses vital 
power. The very existence of a competent commission 
is in itself a restraint on wrong-doing. A commission 
which can recommend everything but do nothing must 
acquiesce in glib phrases about the inexorable laws of 
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commercial forces, the beneficence of free competition, 
the registrations of the passive traffic man, and the like. 
Give a commission power to go to the books of a rail- 
way company and elsewhere to get all the facts in 
existence, and power to act in accordance with the 
evidence before it, and it will generally not be necessary 
to exercise much additional power, for the reason that 
railway officials are too shrewd not to follow suggestions 
when the facts are against them. A diligent and com- 
petent commission can be of real service in revising 
rates and classifications in accordance with the neces- 
sities of each case. Railways and commissions can and 
must cooperate ; and by cooperating year after year, 
objectionable features can be eliminated or reduced, and 
a better understanding and feeling between the railways 
and the public established and maintained. 

Very recently a prominent western railway official 
has been advocating legislation to protect railways 
against rate wars. He made, however, no suggestion 
as to the necessity of instituting competent tribunals to 
protect the public against the railways or the railways 
against the public. All three of these — the protection 
of railways against one another, against the public, 
and the public against the railways —should be pro- 
vided for under the law. The utterances of this western 
railway official were probably prompted by the so-called 
" new era of competition " which has been heralded of 
late, and in which he foresees old dangers in new forms. 
No doubt there is severe competition for the field in 
certain western territory just now, as the many plans 
for railway construction demonstrate. In a limited sense, 
every railway competes with every other railway. The 
competition for business is unquestionably severe within 
well-known limits. The competition of markets con- 
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tinues as long as competitive markets are served by 
competing carriers, and as much longer as the good 
grace of the rate-maker permits it ; but competition as 
a regulator of rates and a protector against unreasonable 
or unjust rates has proven itself a failure in every 
country in which railway systems have been developed. 
Whatever influence the survivals of competition in the 
rate, the struggle for business, and the competition of 
territories may exert upon existing rates, it is certain that 
all of these together do not prevent occasional unreasona- 
ble rates and other misfits. The passive character of the 
traffic man in making rates has been exaggerated and re- 
minds one of the sudden meeting of strange dogs. 
Whether or not the first dog will lie down with upturned 
legs, crouch on his haunches, or stand up in the full dig- 
nity of his stature depends entirely upon the size of the 
dog who approaches him ! Besieged and importuned 
from early till late, how much time has the average 
traffic man to devote to a careful study of his schedules 
and to the fine adjustments of the fifty or one hundred 
thousand rates on his system ? How many shippers 
who feel the lack of proper adjustments in rates can 
afford to urge their claims in expensive proceedings ? 
How many are afraid to say what they think for fear of 
punishment ? I assume that cases like these are the 
exception, but they require attention nevertheless ; and 
nothing but a competent commission can meet the 
situation. 

It is argued that if a commission is given power to 
prescribe a rate, either on complaint or on its own 
initiative, the result will be a general remodelling of 
all rates in accordance with theoretical or political con- 
siderations controlling the commission. It is assumed 
that a commission cannot weigh with sufficient accuracy 
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the conflicting commercial interests, and that if it could, 
the influence of opposing interests would cause a dead- 
lock and prevent all action. Generally speaking, this 
position assumes ignorance, dependence, and lack of 
energy on the part of commissions. A competent com- 
mission ought to be capable of realizing the importance 
of commercial conditions in general, and of those com- 
mercial conditions which are artificially created by the 
railway rate in particular. It should not be overlooked 
that the railway rate is the greatest creator of these very 
commercial conditions which the rate is said to express ; 
and the traffic men who are said to " register " com- 
mercial forces may simply be accelerating the movement 
of the forces which they themselves initiated. The con- 
flict of sectional interests is a reality. The impotence of 
the commission in the face of sectional interests is largely 
a myth. Antagonistic interests exist with or without 
commissions. Without commissions sectional interests 
are settled, in the last analysis, by private rail- 
way officials in accordance with the interests and 
power of the respective roads. With a commission, 
the decision must necessarily be preceded by pre- 
liminary proceedings, more or less of a public nature, 
in which every interest, irrespective of its relative 
strength, is represented, and the decision rendered 
on the basis of all the facts brought forward in the pro- 
ceedings. The famous Thurman-Cooley-Washburn ar- 
bitration decision of 1882, establishing the differentials 
between the North Atlantic ports, is a good illustration 
of what a commission can do in the way of settling 
questions which rivalry and jealousy, left to themselves, 
cannot adjust. It is true that this was merely a special 
advisory commission, but the present interstate com- 
merce commission accomplished equally satisfactory 
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results, as announced in its decision of April 27, 1905, 
relating to the Atlantic seaboard differentials as they 
stand today. In fact, any reasonable interpretation of 
situations like these would seem to suggest that a rail- 
way commission is peculiarly well fitted to arbitrate 
and decide questions arising from antagonistic interests 
of rival carriers, ports, or sections ; and which, if left 
to themselves, would result in a series of wars and 
treaties, with the ultimate extinction or absorption of 
the less capable contestants. Many members of the 
American Economic Association are familiar with 
chapters of railway history illustrating this. 

With reference to the possibilities of sectional 
rivalries, it has been assumed that the conflict of 
interests will work itself out in the same manner under 
the proposed plan of extending the powers of the inter- 
state commerce commission as under a system of 
government ownership and operation. Nothing could 
be more fallacious. Without admitting that dangerous 
and costly conflicts of this kind are an inevitable ac- 
companiment of state ownership, it should be pointed 
ont that irrespective of the form which such a conflict 
may assume, under government ownership it is possible 
that it may be carried into legislative bodies, and thus 
enter into whatever political struggles may be in 
progress. Under private ownership with government 
control, the conflicting interests appeal to the commis- 
sion, which, within the limits of the law, renders a de- 
cision which ends the matter until a new case is 
brought. The alleged danger, under a system of en- 
larged powers of the Interstate Commerce Commission, 
of setting New York and New Orleans and other cities 
and territories against one another is a phantom which 
has been conjured into the horizon of our future in- 
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dustrial life by means of a refracted view of the Prus- 
sian system. Atlantic and Gulf ports and the railways 
which serve them have been in conflict for years past. 
So have other producing, consuming, and trading centers 
and areas. Proposed federal legislation cannot, there- 
fore, create this sectional rivalry. It already exists ; 
but there exists no tribunal with power over the rate 
to which an appeal may be taken for the establishment 
of a just and reasonable basis upon which to continue 
the rivalry in so far as the strength of the rivals depends 
upon the railway rate. 

Again, the danger of disturbing so-called fundamental 
rates is largely a myth unless it is assumed that com- 
missions with power to adjust rates are inevitably bent 
upon destructive work. Furthermore, the basal and 
fundamental rates are much more likely to rest upon 
adjustments of long standing than other rates, and 
generally are not so apt to represent misfits, causing 
complaints. A commission may change a thousand 
rates, involving adjustments of vital importance to par- 
ticular interests and places, without affecting a single 
basal rate. The most of the changes which commis- 
sions are likely to be called upon to make are of this 
nature. But even the challenge of a basal rate does not 
necessarily bring harmful results to the house of cards 
of rate schedules. Until railway rates are made in a 
more scientific manner, and rest upon foundations which 
can be tangibly described and determined, it is well not 
to manifest too much anxiety regarding the inviolability 
of their present frail foundations. Reference may here 
be made to the impeachment of existing rate schedules 
by President A. B. Stickney and his belief in the pos- 
sibility of making schedules methodically. " I desire 
to go on record as saying," says Mr. Stickney, " that in 



78 American Economic Association 

my opinion it is entirely possible to construct a tariff 
mathematically. It could be done easily by adding to 
the terminal expenses and the special burdens of each 
class of shipments practically constant quantities for 
the cost of hauling, which would be symmetrical, 
equitable and satisfactory both to the people and to the 
railroads. Furthermore, a schedule made in this way 
could be printed in a form so easily understood that any 
man of ordinary ability, by inspection of the schedules, 
could tell for himself the legal rate upon any shipment 
he might desire to make. To the ordinary man the 
present tariffs and schedules are about as plain as Greek 
or Choctaw." ' Perhaps the tariffs of the Chicago Great 
Western Railway will be remodelled upon this basis ! 

Railway commissions must accept the traditions of 
rate making as they find them, until by faithful work 
they have gained such a degree of familiarity with 
schedules and the traffic to which the same apply that 
improvements may be introduced. 

The decisions of the Interstate Commerce Commission 
from the time of its organization to the present show no 
dogmatic adherence to any one principle of rate-making. 
The commission has approved or condemned rates in 
the light of the concrete conditions governing the same. 
In view of this indisputable fact, what warrant is there 
for spreading the alarm that rate-making by govern- 
mental authority is impossible upon any except the 
distance basis. The distance tariff is said to be the 
only one which a railway commission can prescribe 
and maintain. This allegation is as false to history as 
it is unjust to the good sense of the commissions. If 
it be assumed that all commissioners are fools and all 

1 Railway Age, September 29, 1905, p. 399. 
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railway rate-makers wise men, we naturally turn to the 
wise men. A competent commission, or any other body 
of men of ordinary good sense can be made to under- 
stand traffic conditions, except where these conditions' 
as they sometimes do, transcend understanding ; and 
group rates, concentration rates, special contract rates' 
and all other kinds of legitimate rates are as possible 
under government control as without it. But it is the 
duty of a commission to see to it that all kinds of rates 
are granted impartially to all alike under similar cir- 
cumstances and conditions. If the past history of rail- 
way rates in the United States could be wiped out 
completely and all rates made anew for our great sys- 
tems of railways, it is probable that distance would be 
regarded more than it is today, and that the existing 
chaos in classifications, commodity rates, and rate- 
making in general would be superseded by some more 
rational system. This would be done, I believe, volun- 
tarily by railway officials themselves, without suggestion 
from state authorities, for a great many railway officials 
realize altogether too well the defects of these houses 
of cards which rate-makers have constructed. 

One feature of the controversy with reference to this 
phase of government rate-making is most extraordinary. 
It is this : The railway was created to overcome dis- 
tance and to create place utilities ; and now it is urged 
that a general regard for distance in making rates would 
bring ruin ! In other words, compensation for the 
service of transportation shall be made to rest, so it is 
argued, chiefly upon every other consideration except 
that for which this service is specifically performed ! 
No sane man would today introduce throughout the 
United States, if he had the power to do so, a pure dis- 
tance tariff ; but many sane men in the United States 
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fail to understand the " beneficent " effects of a system 
of rate-making which absolutely neglects an extra dis- 
tance of a thousand or fifteen hundred miles ! 

Another objection which is made against giving the 
Interstate Commerce Commission power to fix rates is 
that the granting of such power will not prevent rebates 
and discriminations, because, it is said, it will be as 
possible to deviate from rates prescribed by govern- 
mental authority as by private officials ; and the latter 
class of rebates, it is said, can be reached in the courts 
under present laws. This is true ; but it is only a part 
of the truth. In order to know whether or not a pub- 
lished rate is violated, it is necessary to know what the 
published rate is. It is also necessary to know whether 
the published rate is nominally charged and an illegiti- 
mate refund granted in disguise under one name or 
another. The first requires continual checking and 
comparison of schedules and an examination of the 
rules and regulations governing classifications and rates. 
The second requires an investigation of the books of 
the companies. Nothing but the most thorough 
examination of certain items which are well known to 
persons familiar with present day railway accounting 
will enable the question of rebates and discriminations 
or no rebates and discriminations to be reliably 
answered. The power to fix a rate and the power to 
examine railway accounts should be twins in the de- 
velopment of railway legislation. Neither is effective 
without the other ; but together they can remedy all 
the existing abuses arising out of transportation charges. 
The only institution known today which is well fitted 
to deal efficiently with the two-fold problem of the rates 
and the accounts of carriers is the commission. 

The proposal to confer upon the Interstate Commerce 
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Commission power over the rate and railway accounts 
has been objected to on the ground that the interests 
of investors will be prejudiced thereby. It should be a 
sufficient answer to this charge that the greatest agita- 
tion which this country has ever known in favor of 
more effective regulation and the highest railway values 
ever reached have gone hand in hand ; and that several 
recent great trans-continental projects were nursed in 
the atmosphere of government control. The statistical 
pages of certain financial journals have failed to record 
the fall in the value of securities which their editorial 
columns apparently predicted with certainty. When 
the influence of financial pirates on railway values has 
been eliminated it will be time to resort to the harmless 
play of investigating the losses sustained by investors 
through the activity of railway commissions. 

Perhaps the most unique opposition to the proposed 
federal legislation rests upon the alleged experience of 
foreign countries. In this appeal to the experiences of 
foreign countries, England has been generally omitted ; 
although England above all other European countries 
has had experiences from which the United States might 
derive profit. Germany has been held up as a country 
in which the government has paralyzed the railways 
and the railways have paralyzed industry. Terror- 
stricken, down-trodden German industry then appealed 
to canals. A strong movement is on foot to compel the 
German goveremeut to extend its partial monopoly 
of water-ways ; hence, according to this story, we 
have the specatacle of a government creating a second 
monopoly in order that it may compete with the 
first monopoly ; and out of this balm of competition 
between two monopolies has come the modern, aggres- 
6 
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sive, industrial Germany ! In one breath we are told 
that German railways have caused excessive concentra- 
tion of population, and that the German distance tariff 
prevents long distance transportation ; that the rail- 
ways have paralyzed Germany and that modern indus- 
trial Germany is the marvel of the world ; that the 
German railways are merely feeders to canals and that 
there has been a marvelous increase in the volume of 
traffic on the railways ! Yet it is admitted that the 
German people are generally satisfied with their rail- 
ways ; but they would not be, it is argued, if only they 
knew how the railways are oppressing them ! In the 
United States, on the other hand, people express dis- 
satisfaction ; but they would utter nothing but words 
of approbation if only they understood the beneficence 
of the railway practices to which they now object ! 
Suppose a German student were to argue, if such a one 
could be found, that the construction of the Panama 
Canal was conclusive evidence of the failure of the 
American trans-continental railways, and that the 
present canal policy of New York was in itself a con- 
viction of the New York Central Railway, and a proof 
of the despair in which the oppressed New Yorkers 
found themselves ; suppose he were further to refer to 
shipments around Cape Horn, the enormous traffic of 
the Great L,akes, and the survival of the Coast- wise 
traffic, as proofs of the incompetency of American rail- 
way management ; he would then be adopting exactly 
the kind of reasoning which has been applied to German 
railway and industrial policy. In a word, I am ready 
to support the thesis that there is nothing of conse- 
quence in the railway history of Prussia and of France 
which militates against government control of railway 
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rates in the United States. On the contrary, that ex- 
perience proves " beyond a shadow of a doubt " that 
there are two, and only two, alternatives before the 
world today with respect to railways : either govern- 
ment ownership and operation, or rigid governmental 
control. My choice is the second alternative. 



